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STATEMENT OF FACTS 

Rruventure, Inc., owners, of Broseco Ranch, filed suit in 
District Court to prevent Morris County from reopening an 
old county road, which was the sub.jert af a dispute between 
the two parties 3s to which scone was the rightful owner of 
the mad right-of-way. Hr riven t UT e, Inc. war, attempting tra 
keep the mad closed and to prevent access to that road for 
other landowners whu might want tu utilize it. Tom Tut ker 
and Jimmy Vissering were two other land ~swnercj. They, in 
turn, have filed suit against Hroventure seeking xcecj~ to 
their land through the old county road. After these 
lawsuits were heard in District Caurt, Hroventure 
prevailed. Mr. Tucker and Mr. Vissering are now seeking to 
have their attorney fees paid by the Mart-is County 
Cnmmi55ioner’s Court. 
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OUESTION 

Would the payment of Mr. Tucker and Hr. Vissering's 
attorney fees constitute the use of public tax funds for a 
public purpose as described in the Texas Constitution, 
Article 3, Section 52, Article 8, Section 3 and Article 11, 
Section 3? 
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The question posed at this time requi.res a look: at the 
State Constitutian. The State C:onst itut ion requires the 
ICuunty expenditures be made ~snly for a prc~per public 
purpose and that a County is essentially prohibited fi-cm 
dnnating its money or property fnr private purpc~er,. 
iVernon’c, Ann. Texas Constitutinn, Art. 2, Sec. 51; Art. 8, 
Sec. 3: Art. 11. Sec. 3:) If the expendi.ture of public 
funds 1s designed tt:! serve a legitimate gavernme&al 
function, it is not automatically constitutional if it als0 
serves private concerns. The chief test of what is 
taxat ion for public purpose is that the p\.rbl ic generally 
must have a direct interest in the purpcwa for which ta!L 
money is to be spent and the cc~mmunity at large must be 
benefited. Additionally, the acounty government must 
maintain some control lover the funds, either under the 
terms of a ~contract with private parties cw by performing 
some function tu insure that a public purpose will be 
achieved. Public money may also generally be spent when it 
is not feasible or practical for pri-vate ente.rprise to 
engage in such an activity. 

Article 8, Sectinn 3 rJf the State Constitutinn says the 
following in full: Taxes shall be levied and collected by 
general laws and far public purposes only. Article 3, 
Section 52A prnvides: The Legislature shall have no power 
to authorize any county, city, town or other political 
rorporatiun or subdivision of the State to lend its credit 
or to grant public money ur thing of value in aid uf or to 
any individual, assuciatinn nr corporation whatsoever, au 
to become a stockholder in such corporation, aasociatian or 
company. Article 11, Section 3 uf th’e Cunst itut ion 
provides: Nn county, city or other municipal corporatinn 
shall hereafter become a subscriber ta the capital of any 
pi- ivate corporation ur association or make any 
apprupriatinn or donation to the same au in anywise, loan 
its credit. 

The notion of a proper public purpose is a changing 
cancept. In recent years, caunties have been authorized by 
the State Legislature to foster economic development 
through the issuance of bonds and tpo assume a mure fnrceful 
rmle in the local economy. To a great extent, the questian 
of whether pub1 ic furjds are spent fnr prclper pub1 ic purpose 
is a matter of personal opinion. The caurts seem to 
sub.ject such a question ta a rather liberal analysis. 
However, if a county should expend its recourses in a 
manner which benefits, to an unreasunable extent, a private 
cr,nrern r:,r individltal this act may very well be prohibited 
by Artir_le 3, Section 52, which prohibits the donation of 
county money and property. 

It might be gaod to louk at a few c~pinfons. FEW 
instance, Attorney General upinirJn MW-36, 1973, is a good 
example of the application of a public purpose doctrine. 
The question was whether a county may expend county tax 
f undc, to purchase and send out Christmas cards. One could 
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argue that as a promotional gesture uf gcad will, it might 
indirertly be to the benefit cuf the county and there.fcwe 
proper expenditure. However, the Attcrrney General opinicu? 
disagreed with that argument and said it was an improper 
use of public funds, citing a violativon tc~f artirle 3, 
section 52, which prohibits grants ~~pposje m~cv~ey. Actually 
article 8, sectiun 3 might als,r~ apply, which requires the 
public funds be spent far proper pub1 ic purpose. 

In looking at nther situations, Weaver vs. Scurr~~ 
County. (Civil Appeals, 28 SW 8X:), Bounty payment for the 
destruct ion of wnlves and other wild animals fur the 
protection of stork raisers was deemed to be acceptable by 
the court as a proper pub1 ir purpose. In pavis vs. the 
City of Lubbock i325 SW 2nd 6’3’3, 1’XEJ~~, requiring slum 
areas by the city rJf Lubbock tn be a prc~per pub1 ic purpose 
as benefiting the city as a whole by cleaning up thnse 
aueas. 

FXtorney General’s opinion 1333, Number E30: spending 
pub1 ic funds for a private I ibrary is. not a proper publir 
purpose. Attorney General’s opinion 1940, Number D-2437: 
paying for the personal expenses of the National Guard 
members is not proper public purpose. 

So it seems that the fact that private concerns may 
directly or indirectly be benefited by the expenditure of 
public funds does not necessarily render such use uf money 
when permissible. One guidepost seems ta be the number and 
class af persons designed tu be benefited by governmenta 
act ion. Apparently, if a large number af persons were tu 
be served or benefited, it is more likely that a proper 
purpose wnuld be found. With the question posed far this 
opinion, there seems to be nn benefit ta the public at 
large in Morris County, Texas by the expenditure af public 
funds to help pay attorney fees for Tom Tucker and James 
Vissering. It would seem that the only benefit provided by 
such an expenditure would be to those two individuals. It 
would therefore be my opinion after reviewing court cases 
and Attorney General opinions that such an expenditure 
would not be for a proper pub1 if: purpow. 

/5/ 
Richard B. Townsend 
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